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The talk of the legal aspects of the Cuban Incident 
reminds me of the story of the women discussing the Quiz 
program.scandals. One said that she felt the scandals 
orevented serious moral issues. The other answered, 

moral 
"And I always say that - issues are more important 
than real issues." 

Mr. Chayes nas cited legal principles to justify the 
actions taken by our government in Cctober of 1962, ob- 
serving in passing that "law was not wholly irrelevant." 

Today, in the analyses presented, several legal theo- 
ries to justify the Cuban quarantine have appeared. Pro- 
fessor Hart has been quoted to the effect that a legal 
system is all pervasive and that an all-pervasive system 
will necessarily provide an answer for all problems which 
arise within it. Others found justification. within 
treaties or agreements; still otners within the realm of 
"senerally accepted" ideas. What can one expect to find? 
Clearly, a simple answer that the action was lawful or 
unlawful will not be found. 

In my estimation, however, the quarantine is not a 
legal issue or an issue of international law as these 


terms should be understood. Much of what is called 


international law is a body of ethical distillation, 
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and we snould taxe care not to confuse this distilla- 
tion with iaw. We snould not rationalize general legal 


policy restricting sovereignty from utilizing international 
documents composed for specific ourooses. 

Further, the law through its lone histcry has been 
respectful of power -- especially that power whicr is 
close to the sanctions of law. This ooint is exemplifie 
oy the history of English law during the era or Ricnard II. 
The court of the King's Bench was gesked to oass on the 
validity of the Duke of York's claim to the Finglish Crown. 
The court refused to consider tne question since it 
"concenred the King's own estate and regalie." The court 
indeed assumed a respectful attitude toward voower 

There are indications in our country today wnicn sug- 
gest tnat some segments of our sovereign veople resist 


dicial entry into the inner sanctuary of power. In the 


cu 
or 


field of labor-management relations, where law had once 
entered boidly, it has withdrawn before vower. The same 
court that was willing to aoply 4 yet-to-be-announced 
Goctrine of law to @poortionment of lecisletive renresen- 
tatives nas left tne issue of featherbeddins, where no 
rules were applicable, to nower. Arain in the steel- 
orice controversy lew has left the arbitrament to cther 


orinciples. 
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I must conclude that tne orooristy of the Cuban quar- 
antine is not 2 lecal issue, and law simoly does not deal 
wit:: such questions of ultimate oower -- oower trat comes 
close to tne ssuress οἵ soveretenty. Tne oower. oosition. 
and ovrestise of tne United States had been cnellensest 
by another state: ἢ cannot believe tnat tnere are orin- 
cioles of law that say we must acceot destruction cof our 
way of life. One would be surorised if oractical men, 
trained in legal history and thought, nad devised and 
brought to a state of general acceptance a princiole 
condemnatory of an action so essential to tne continua- 
tion of a preeminent power, as that taken by the United 
States last October. Such ἃ orincioie would be as harm- 
ful to the development of restraining procedures as it 
would be futile. No law can destroy the state creating 
the law. The survival of states is not ἃ matter of law. 


~ 


However, in tne action taken in the Cuban quaraéntin:, 
one can see the influence cf accepted legal princiodles. 
These princitoles are procedural devices desirned to re- 
duce the severity of ἃ possibie clash. ksxinsgxkanex 
SRXEMSEX Oe RAR LRA KE NMXOLXAWRLIRANXALLAERSXNARXXAL ESL XEXD- 
greduxakz These devices cause wise delay before drastic 


action, create a “cooling-off" period, permit the con- 


sideration of others! views. The importance of the 
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States aiso, 


Was, 


nrocedura l 


and emohnasized the desirability of collective action, 


thus creating a common denominator of action. 


these desirable consequences are familiar to us 


jJomesttic 


in 


oroblems or policy and orocecure in relation to 


and outside 
action. 


or even 


industria 


Cetober the Unit 


interests. 


successful. 


1 area 


ed States was faced 


The action taken was the 


The United States resolved 


Some ofr 
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rient 


"Right" means more than legally justifiable, 


very 


crave issues cf volicy in a way consonant with ethical 


restraint and leadershio whicn considers the interests 


or otners. 


The most perolexing asoect of the decision was tne 


difficuity of comparin:, 


erations. 


drastic action at 


of weicnineg, 


toe ovtset against Ὁ 


competing consid- 
How cculd one weigh the desirability of less 


he undesirability 


of losins signt of the missiles, cr havins tnem used 


against us, which 


tne cnset,. 


Presider:t nad no scales 
no policy litmus oaper. 


to be found in law, but 


sucn as- 


misht be avoided ry more 


in whicn To 


Wisdom ror 


in judement. 


destroying the weapons. 


Principles, 


drastic action 


The 


test tnese weights, 


tne decision was not 


certainly 


lepal principles, do not decide concrete cases. 


